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I have organized the recommendations of the Judicial Administrator’s Office (JAO) by first listing fairly simple changes, then listing proposed changes to the violation section that are more complex, then listing a proposed change to the penalty section, concluding with some discussion questions related to the current budget crisis.   With each recommendation I have given some context and rationale for the change, in addition to the proposed language.  I look forward to the discussions about these.

1. Scrivener’s error.  When the Code was revised in 2008 the various violations were reordered.  The previous rendition of the Code listed violations in the order they were adopted.  Now the violations are listed according to severity and according to whether an individual or the university is the victim, or if it is victimless.   (See p. 16 - 18.  A1 covers individuals as victim, A2 for university as victim, A3 for victimless matters.)  If both an individual and the university could be the victim, the behavior would be listed in both A1 and A2 (for example, A1.h. and A2.a., endangerment of property).
There are two situations, theft of property and hacking, where the behavior should have been listed under both A1 and A2 because it could involve either an individual victim or the university as victim, but they appear only under A1.  Therefore, the JAO asks these behaviors be added to A2.

a. Theft from University.

Title Three, Article II, A. 2. j.  To steal or knowingly possess stolen property, including by such acts as misappropriation of data or of copyrighted material or software.
b. Hacking computer programs.

Title Three, Article II, A. 2: k. To recklessly or maliciously damage, access, or interfere with, in a manner violating University technology regulations, computer or network resources,  data, files, or other information.
2. Clarify role of non-JCC advisors at non-hearing meetings.  The 2008 Code changed the role of advisors, other than the Judicial Codes Counselor.  The goal was to encourage students to speak and advocate more for themselves, which is considered more developmentally appropriate and educational in nature, and to decrease the role of attorneys, which some perceive to be less educational in nature.  The exception is when a student faces separation from the university, in which case any advisor may fully represent the student in a hearing.   Currently, the Code section states:
B. Defense Counsel or Advisor 
1. When an accused appears before the Judicial Administrator, the University Hearing Board, the University Review Board, or other University officials acting in a judicial capacity, the accused has the right to be advised and accompanied at every stage by an individual of the accused’s choice. Such counsel or advisor for the accused may be any member of the University community or general public, but shall not be a witness and, except for the Judicial Codes Counselor, shall not normally participate in a hearing in the capacity of counsel. However, for suspension or dismissal to be imposed, such counsel or advisor must have had a reasonable opportunity to participate fully in the hearings. 
Confusion has come up regarding the role of the advisors in meetings prior to a hearing.  It is unclear whether an advisor, other than the JCC, may fully represent the student in these meetings if suspension is not at issue.  If the answer is “no” (which is how I understood this discussion last year), then the language should be changed as follows:

B. Defense Counsel or Advisor 
1. * * * Such counsel or advisor for the accused may be any member of the University community or general public, but shall not be a witness and, except for the Judicial Codes Counselor, shall not normally participate in any meeting with the Judicial Administrator or a hearing in the capacity of counsel. However, for suspension or dismissal to be imposed, such counsel or advisor must have had a reasonable opportunity to participate fully in all meetings and  the hearings. 
3. Clarify endangerment of persons.  When the Code was rewritten footnotes were moved to the text of violations, which makes it much clearer.   One area has been confusing for some, however.   Section A.1.g.(1) makes it a violation to “(1) endanger another person, including by such acts as violation of Life Safety regulations, theft or use of fire extinguishers, or use of firecrackers or flares . . .”  (p. 17).   Some have read this more narrowly than the old Code’s Section H (“to endanger another person”) by limiting the endangerment only to the fire safety issues delineated.  I recommend adding a few more examples to diversify this section a bit and avoid that confusion.  The JAO recommends:
Title Three, Article II, A. 1.g.(1)endanger another person, including by such acts as introducing a weapon into a fight, whether or not the weapon was used; using one’s body parts as a weapon; violation of Life Safety regulations; theft or use of fire extinguishers; or use of firecrackers or flares; or any other acts, whether reckless or intentional, that create a dangerous situation for the physical or mental safety of another individual . . .”
4.  Clarify that violation of probation is prohibited.  In the list of penalties (p. 33) it makes probation a potential penalty, noting that, “For any violation of this Code or of the terms of probation during the probationary period, the student may be subject to additional penalties for violation of probation . . .”   For probation violations the disciplinary system has been using the “noncompliance” Code section, but it would be more clear cut if violation of probation had its own Code section.   Therefore, the JAO proposes the addition of the following section:

 

Title Three, Article II, A.3. k. To violate the Code or the terms of probation during a 
probationary period.
5. Change terminology for “Temporary Protection Directive” to “No Contact Directive.”  At my request, the expression “temporary order of protection” was removed from the Code last year because it is a legal term of art that provides specific legal consequences if ignored by a criminal defendant.  The new terminology has proven confusing.  I ask that the simpler expression “no contact directive” replace “temporary protection directive” in Title Three, Article III. B.
6. Prohibit Discrimination, as described in Policy 6.4.    In the past, Policy 6.4 included only sexual harassment.  A few years ago, discrimination and harassment based on other protected classes were added.  This policy applies only to staff, faculty and students who are employed by the university and acting in their employed capacity. (For example, a student TA would be subject to the policy, but a non-employed student sexually harassing another student or a faculty member would not be covered by 6.4.)        
The Code of Conduct has long prohibited sexual harassment and, with the changes last year, now incorporates the other protected-class harassment of 6.4 for students accused of this type of misconduct.  The Code does not, however, include the discrimination aspect of the policy.  The JAO proposes the following change to include the discrimination aspect of 6.4 under the Code:


Title Three, Article II, A. 1.c  To harass or discriminate against another person in a manner that 
would violate Cornell University Policy 6.4 if it were applicable.

7. Prohibit Retaliation.  Several victims/complainants this year have expressed concern about retaliation if they pursued a complaint through the campus disciplinary system.  While harassment and acts of violence are already explicitly included as violations in the Code, these victims/complainants indicated they would feel better if retaliation was explicitly prohibited.   Thinking more broadly, such a prohibition would also protect and/or give comfort to witnesses, including “whistleblowers.”   Therefore, the JAO proposes the addition of the following section to Title Three, Article II, A.1:

Title Three, Article II, A. 1. l.  To retaliate against a victim, complainant, witness or any 
member of the campus disciplinary system for his/her part in pursuing a case in the campus 
disciplinary system.

8. Require witnesses to participate in disciplinary system.  There is no requirement that a witness participate in the disciplinary system.  Some witnesses, for myriad reasons, are unwilling to contribute their time to the system.  Such a decision can impact the accused student, the complainant and the community.  For example, a witness to an alleged assault may be the proverbial “video tape” that can help a hearing board panel determine whether an accused student or complainant is more credible.  Or, a victim who chooses not to be a complainant can provide information to the board about what happened, even if s/he has no interest in the outcome; without the testimony it may be impossible to prove the allegation.    A non-cooperative witness may have information about mitigating circumstances that would benefit the accused student.  The inability to obtain this information can result in disparities in how similar cases are resolved, which is fair neither to accused students, nor to the community.  For example, two cases with similar fact patterns, one with a cooperative witness and one with a witness who will not testify, may result in a serious sanction for one student and a dismissal for another.  The recent change to the Code that make it more difficult for parties to a hearing to bring forward information from anonymous witnesses, while made because of reasonable community concerns that an accused person be able to confront his/her accusers, exacerbates the problem of non-cooperative witnesses.    
 To balance the interests of the various parties, the JAO proposes the addition of the following section:



Title Three, Article II, A3.l.  To refuse to participate as a witness in the campus disciplinary 


system. 


9. Add sexual misconduct and non-consensual sodomy, as defined in Policy 6.3.  Title Three, Article II. A.1.a makes it a violation “a. To (1) rape, (2) sexually assault, or (3) sexually abuse another person, as those terms are defined in Cornell University Policy 6.3.”    There are other aspects of Policy 6.3 that are not specifically delineated, however.  It would make sense to keep the Code consistent with Policy 6.3 and to provide notice to community members of this by specifying all of the aspects of this policy.  Therefore, the JAO recommends changing A.1.a to:

Title Three, Article II, A. 1. a. To (1) rape, (2) sexually assault, or (3) sexually abuse, (4) 
engage in non-consensual sodomy or (5) engage in sexual misconduct with another person, as 
those terms are defined in Cornell University Policy 6.3.

PLEASE NOTE: My only concern about this is whether “sodomy” is used properly in Policy 6.3.   It is defined there to be non-consensual, but I do not believe this reflects common usage.  I tried to adjust the language of the proposed Code change to reflect this, but it makes it awkward.   

10. Specify marijuana in A.3.d.  In the interest of providing as much notice to community members as possible, marijuana should be specifically listed in the Code section that prohibits controlled substances.  Therefore, the JAO recommends the following change: 

Title Three, Article II.A.3.d. To unlawfully manufacture, distribute, dispense, possess, use, or 
sell marijuana or any controlled substances as defined by state or federal law.
11. Use parallel language when prohibiting underage drinking (A.3.b) as when prohibiting drug use; this would also clarify other violations.   The CJC and UA have debated for years how to best describe to community members that individuals under the age of 21 may not drink alcohol, that is, they must follow state law.  The current Code section, which has been in effect since the minimum legal drinking age was increased, invites hair-splitting arguments rather than inviting educational discussions.  Perhaps language that mimics the anti-drug language in the Code would provide better notice and provide a better educational tone.  Additionally, it captures other misbehavior that is currently covered by the Code, though not spelled out quite as explicitly as it could be (for example, providing alcohol to minors is adjudicated under “trafficking”).  Therefore, the JAO recommends the following change:

Title Three, Article II. A.3.b. To unlawfully manufacture, distribute, dispense, possess, use, or 
sell alcohol.  This includes, for example, providing alcohol to an individual who is under the 
age of 21, selling alcohol without a license, consuming alcohol while under the age of 21 or 
possessing alcohol with the intent to consume it while under the age of 21.
12. Provide more flexibility for the length of suspension.  Currently, the sanction list includes “(8) Suspension from the University for a stated period not to exceed one year, or indefinitely with the right to petition the University Hearing Board in writing at any time for readmission after the academic term following the academic term in which the suspension occurred.”  Title Four, Article IV. A. 1.a.(8), p. 32.   It would serve the community, including accused students and complainants, if suspensions could be for different periods of time.  For example, perhaps the board wishes a complainant to have the opportunity to graduate prior to the accused person’s return, which might require a longer suspension than one year but may not require an indefinite suspension.  The JAO recommends, therefore, that this section be changed to:

(8) Suspension from the University for a stated period not to exceed one year, or indefinitely 
with the right to petition the University Hearing Board in writing at any time for readmission 
after the academic term following the academic term in which the suspension occurred.  
13. Budget-related discussion items
a. Simplify selection of hearing/review panels.  Like other offices on campus, the JAO is working to become more efficient and to decrease costs.  One area we have identified as inefficient is the way the panels are chosen for hearings.  The JAO requests several volunteers from the CJC to brainstorm ideas for a more efficient, yet fair, system of choosing panels.  This may or may not result in further recommendations for Code changes.  
b. Generating income for the JAO.   Another idea generated in the JAO to address budget concerns is to create a fair system that would raise money.  Fines (appropriately) go to the general treasury; this ensures there is no incentive to the JAO to use fines unless it is the most appropriate sanction.  Maybe a different system would work, however.  Courts use “court fees” for all criminal defendants.  Might a similar system be appropriate in the disciplinary system?  A set fee could be assessed to all students who are in violation of the Code.  The proceeds could offset budgetary cutbacks in the JAO.
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