Cornell’s Codes & Judicial Committee 
March 10, 2009
314 Anabel Taylor Hall at 4:00 p.m.

Present: Mary Beth Grant, Kathleen Rourke, Rachel Dorfman-Tandlich, Kevin Clermont, Bob Kay, Ginger McCall

1. Approval of minutes of February 17, 2009, meeting. 

· Can not approve as we lacked a quorum

2. Update from UA 

• Gorge discussion is pushed back until next month’s meeting. 

3. Suggestions for changes to the Code from JA 

· Violation of Probation

· Clermont: Clarification for prohibition violation.  JA can suspend people for noncompliance (pg 35).  On pg 33 – what was envisioned there was that the JA would impose penalties, that’s why it wasn’t a violation. This would be like how probation violations are handled by parole board. 

· Grant: this would be subject to review?

· Clermont: yes

· Ginger: I think there is a huge problem with this.  I thought it came up in the sanction phase, not in the fact-finding phase. 

· Grant: could there be a situation where it isn’t a code violation but it is a probation violation?

· Clermont: it’s just like not complying with an order.  I think that the terms of probation was always to be pursued under the procedure on p 35

· Grant: maybe we should make this more clear

· Rourke: so then we need to take back our suggestion from our previous meeting (4D of previous meeting).

· Grant: in the future we all need to make sure that we know how this is intended to be

· Clermont: the way it is now, if someone violates probation, JA can suspend them (possibly).

· Rourke: so we will rescind what we did last time. 

· Ginger: issue if student has second code violation before their case comes before the JA, must state that event that violates the probation must occur after the probation is handed out. 

· Require witnesses to participate in disciplinary system. New language from MB?
· Grant: added new language to go to the hearing board chair to see if someone should be compelled to testify. This is meant to go towards people who just “cant be bothered”, not those who have been traumatized, etc. The hearing board should hear all the information.

· Mcall: I like that you added the accused or their representative. What about self-incrimination, or the rights to silence under the code.  The code says that no accused person should be forced to testify against himself/herself – we want this to be clear in the new language.  Often, the students involved don’t know that they have that right. 

· Clermont: self-incrimination wouldn’t protect them, because that’s in his or her own proceeding. 

· Mcall: the point at which this person is testifying is the point at which they become an accused person.  If you have a student who might also have committed an act that is connected with this act and they must then go to the hearing board chair and say “I cant testify because I did something wrong too” we have an issue. 

· Kay: I worry about retribution; it sounds like there are other consequences down the line. 

· Dorfman-Tandlich: I am concerned that students will be really upset about this.  It would seem like you are forced to incriminate yourself if you must explain to the hearing board chair why you can’t testify.

· Grant: students reveal information all the time that violates the code. They have transactional immunity (JA wouldn’t pursue charges against a student for one reason or another). What is more important is that they don’t want to testify because they don’t want to get their friends in trouble.  

· Mcall: these students will face the choice of lying or incriminating themselves. 

· Grant: what we are asking is for people to provide necessary information to the hearing board.

· Kay: that was my understanding of the transactional clause.  If you say in your testimony “yes I was doing drugs”, then the JA can’t turn around and charge them for that.

· Rourke: do we want to add language that says that a witness will not be charged with a violation based on their testimony?

· Clermont: that’s not transactional, that’s testimonial.

· Rourke: but does that work?

· Clermont: yes

· Mcall: but then the JA already has the whole story, just needs to find the evidence and can force the other witness to testify. 

· Rourke: the issue is people who just don’t want to come, etc. Didn’t we propose something in the beginning of the year?

· Grant: yes, but this was aspirational and unenforceable.  Right?

· Clermont: Yes.  It is in Article 1 c2- “The Campus Code of Conduct is the University community’s code, and hence is the responsibility of all community members. All members have a duty to cooperate with University officials in this Code’s operation and enforcement.”

· Rourke: what do we wan to do?

· Mcall: I think we should add language about self-incrimination

· Clermont: but it can’t be testimony about himself or herself- it has to be tending to incriminate with respect to the code or criminal law. 

· Kay: what if there are other circumstances. 

· Retaliation

· Grant: talked to WDELQ about this; he talked about shunning, denial of admission to an organization or something like that.  There may be retaliatory conduct in other ways.

· Dorfman-Tandlich: I feel like this is largely unenforceable, especially in terms of fraternities and sororities as the JA would have to be in some way privy to their voting system, which is closed to the public.

· Mcall: this also violates the freedom of association

· Kay: what about in terms of employment, like getting skipped over for promotions, etc.

· Add sexual misconduct and non-consensual sodomy, as defined in Policy 6.3.
· Clermont: notion that it would be a violation to engage in sexual misconduct.  This is misleading, because it’s all defined in 6.3 very narrowly (as sexual abuse).  

· Grant: but it is defined basically as sexual assault

· Mcall: that’s redundant

4. Time, date, and location for next meeting (1 minute)


TBD

