CJC Meeting
Monday, February 25, 2008

Present: Kathleen Rourke, Peggy Beach, Manuel Allende, Charlie Walcott, Gary Stewart, Kathy Zoner, Ari Epstein, Andy Cowan, Mary Beth Grant, Kevin Clermont, Bob Kay, Jonathan Sclarsic, Marty Hatch, Jamie Rogers, Jim Mingle, Rachel Tandlich (via Skype), Jim Mingle (via phone)

1. Minutes from Previous Meeting (2/17/08:

· Changes: 

· Misspelling of discretion – Zoner

· Page 3: “appropriateness of penalties” inserted after “accept Kevin's change as written.”

2. Discussion of President’s concerns:
· A) Appropriateness of penalties
· New suggested language (see underline, addition to "2" at top of page 31 of 2/18/08 revised code draft):
· No final decision of this judicial system shall be reviewed by any other authority within the University, except that the President, after a hearing, may change the penalty imposed for a violation found by this judicial system and involving violence, threats of violence, or serious disruption of the University's educational environment.
· Hatch: Mentioned that last meeting we asked for statistics on when this remedy would have created a more just situation for victim or accused
· Grant: Stats are available now (handed out stats)
· Mingle: Worried about violent conduct.
· Hatch: The “serious disruption of University’s educational environment” is broader than violence and gives president much more power
· Rourke: Elizabeth Sanders was worried that the language would be too vague. 
· Hatch: “serious disruption of University’s educational environment” should be separated out from violence. We still need proof that hearing board is lax regarding cases of violence. Right now we have a good separation of powers. 
· Grant: Presented hearing statistics (4 pages- Grant will email)

· Almost all cases in which suspension or dismissal was requested involved violence.

· Suspension/dismissal granted by hearing board 48% of the time it was granted between ’99 and ’06

· See statistics (will be attached)

· Cowan: It’s impossible to know if JA was being overzealous

· Sclarsic: Just because separation was not given, there might be other heavy sanctions (probation with semseterly check-ins with JA, community service, counseling, alcohol or anger-management training)

· Grant: There were cases where hearing board was not doing what they should have been doing. 

· Tandlich: This may have to do with training.

· Grant: 

· Having an administrator other than the JA would help there be more institutional history.

· If we got the recommendation from the hearing board and ignored them, they would feel like their work was meaningless. It might be helpful if hearing board was responsible for determining the facts and an independent administrator would determine the sanction. 

· Tandlich: This approach takes too much power away from hearing board. 

· Mingle: Lots of committees to very good work under President’s delegated authority. We should be looking to institutional authority that is vested in President, and in most cases he will defer to the committee. We should not substitute another administrator. There is nothing insulting about allowing President the ability to use his power. 

· Sclarsic: Since there is already a review board, maybe the solution is to give the President the right to bringing case to the Review Board. 

· Hatch: Asked Mingle to separate the violence prong from the serious disruption prong. Serious disruption prong is sufficiently vague to allow for an additional response to misconduct.

· Rogers: The statistics may have to do with expectations of the hearing board being liberal and knowing they won’t suspend.

· Grant: That is not our philosophy. In the early 1990s the JA took almost no cases to hearing board and negotiated leaves.

· Grant: Three of these cases were nonviolent probation violations and suspension was not recommended in this.

· Zoner: What is the process if there is off-campus violence?

· Grant: President delegated to Susan Murphy to assess what hearing board did.

· Hatch: Under the new code, jurisdiction will be suspended and this will change the system.

· Zoner: In order to have the same procedures on both sides we should even it up. 

· Cowan: We’ve been doing things this way under the code for 40 years, but is there a problem or is this just a formalistic change? If the President wants more power, why not just expand his authority to public urination?

· Mingle: Violence is particular because there is a clear victim, and there is a question of whether a student should be excused from community temporarily or permanently. President wants to satisfy the institutional concerns. 

· Grant: Administrator will make sure there hasn’t been an emotional response to what should be an intellectual decision.

· Hatch: In the cases where hearing board didn’t suspend or dismiss, did they overly err on the side of the accused?

· Rourke: Guilt or innocence will be decided by hearing board. President will only review the sanction.

· Sclarsic: What will the review look like?

· Mingle: Should be the same level of review that he gives to professional misconduct of a faculty member. He will accept facts as to whether it was professional misconduct, and he will review the advice of sanction. 

· Cowan: Will President be receptive to idea of writing a letter to review board asking for review.

· Mingle: That would be total delegation and President does not want to do that—he would want to reserve that right.

· Cowan: This is how we run our country and our states.

· Mingle: In delegating horizontal authority, the bylaws reserve certain powers in certain people. The President is responsible for student conduct—he can delegate a lot, but he can’t totally delegate. 

· Tandlich: There should be language explicitly stating when this option would be exercised. 

· Mingle: The serious disruption would not be used to stop political protests. President is smart man with smart advisors. (Mingle left call).

· Sclarsic: If bylaws don’t allow President to delegate all authority, then is this discussion moot, does his authority already exist right now?

· Grant: One of the category of cases where the hearing board didn’t suspend or dismiss was where the victim didn’t care about the outcome. There is an institutional concern for there to be uniformity for health and safety reasons, even when complainant doesn’t care about the outcome. 

· Cowan: No one has mentioned a nonviolent serious disruption that would merit presidential intervention.

· Sclarsic: An example might be a computer virus. 

· Rogers: President’s team seems to be concerned with nonviolent serious disruptions and if we don’t meet them in the middle on this language they may ignore what we are saying. 

· Rourke: Suggest we accept the language without serious disruption language.

· Cowan: This is premature.

· Zoner: We need to do research on bylaws.

· Cowan: If this is a formalistic concern to bring code in line with trustee bylaws, then we can either change the code or ask the trustees to change the bylaws.

· Clermont: Bylaws will be vague on this.

· Cowan: We need to find a compromise that we can agree on, but we don’t want to say yes just so we can say yes again. 

· Clermont: Hasn’t the community spoken on this and indicated they don’t want an adjudication system run through President’s office.

· Hatch: If we take the point of view that everything is under the President and we are just a committee appointed by him, then we have an obligation to come up with compromise language.

· Grant: This interpretation that President has final authority over student affairs is new and would have been helpful earlier.

· Sclarsic: Is there a way that we can give President very narrow authority to step in in those case.

· Clermont: Let JA appeal the sanction

· Kaye: Trustees have weighed in on this, and they are worried that punishments are not being meted out.

· Hatch: This gives some language that CJC and UA have zero tolerance for violence and the President has ability to give second hearing because something is egregiously out of line.

· Clermont: It would be easy to craft language for President to ask JA to appeal.

· Zoner: People on this campus are afraid because of small behavior. 

· Clermont: Once we have this language, we can focus on the scope of this power

· Sclarsic: It would be within the same system. 

· Cowan: Proposed to vote on this language next week and as a formal resolution because we have a lot of concerns we are responding to and this is such an important to a lot of people. A detailed answer will enumerate our thoughts. 

· Hatch: It will go to UA and UA will incorporate the language.

· Clermont: Should we limit the scope of cases?

· Hatch: No

· Rourke: Would it help if training for hearing board was done by law professor with rules of evidence. We will table this and move on to Role of Advisor
· B) Role of advisor/attorney
· New suggested language (see underline, for page 13 of 2/18/08 revised code draft): When an accused appears before the Judicial Administrator, the University Hearing Board, the University Review Board, or other University officials acting in a judicial capacity, the accused has the right to counsel or to advice by an individual of the accused’s choice. The counsel or advisor for the accused may be any member of the University community or general public, but shall not be a witness or a practicing attorney. The counsel may participate fully.
· Sclarsic: Where the consequences are as high as expulsion it’s very important to have an attorney, but it’s particularly important where there is a pending legal action because to defend themselves in this action they may have to compromise their claims and defenses in the legal action.

· Walcott: There are two issues with having an attorney. First, there is inequity with faculty/staff who do not have a right to an attorney; also there is inequity within the student body, not all of whom can afford an attorney. I’m in favor of help, but to have a paid attorney advantages some but not others. 

· Grant: We don’t track whether there is an attorney in cases or not so we don’t have information on their impact. There was a situation in which attorney intimidated a witness. The attorney acted with bravado, but a JCC could do this. Questions: What do they do for academic integrity and if there is an exception for criminal proceedings?.

· Walcott: No attorneys in academic integrity hearings.

· Sclarsic: This is not true. The Hotel School used to allow this.

· Kaye: The code does not apply to all people equally. For example, in HR matters the Code applies but not the procedures. 

· Sclarsic: Equity was raised in the Krause report. JCCs are the public defender, but that should be a floor, not a ceiling. It’s the same thing in criminal world. 

· Rogers: We may have to provide exception for criminal proceedings because an attorney will be appointed for that proceeding that they will start giving advice related to the pending Code proceeding anyway. 

· Clermont: Community has spoken on this point, and I feel like my hands are tied.

· Hatch: Because we’ve extended jurisdiction of off campus, we may have to include attorneys because of this. Should we really make a rule that if not everyone can have an attorney, why should anyone have one.

· Beach: Read statement regarding barring attorneys from sexual assault hearings. The hearing itself will become more traumatic. The community isn’t quite uniform on this issue.

· Kaye: This presumes guilt.

· Sclarsic: All three JAs are attorneys (have experience in the law). Sometimes complainants have attorneys.

· Kaye: Maybe the University should be able to bring a case. This is not JA because JA is independent of University. 

· Grant: Hearing board can consult with University counsel. The bigger issue is what the role of the person is, whether they be an attorney, a JCC, a friend, etc . . . .  The most educational role would be for the student to be required to speak for themselves, and that’s not what the President is asking for.

· Rourke: Maybe the attorney should not be allowed to participate fully. 

· Hatch: Maybe we should have a system where you have to speak first.

· Clermont: This is the law school’s honor code (will bring for next time).

· Grant: There are procedural ways to address some of the scary issues to avoid a chilling effect. When people think about attorneys they think about theatrics. 

· Rourke: We will adjourn for this week. 

· Hatch: Grant produced a standard of proof document (will be attached)

· Next Meeting: Monday, March 3d, 2008 at 4:30pm in Barton Police Conference. 
