DRAFT Minutes

CJC Subcommittee Meeting

April 7, 2008

4:30pm – 6:30pm

311 Day Hall

Present: Tommy Bruce, Kevin Clermont, Andy Cowan, James Mingle, Susan Murphy, Kathleen Rourke (by phone)

Also Present: Ari Epstein

Meeting convened at 4:39pm.

K. Rourke asked was there consensus in the group that attorneys added value to the process?

S. Murphy said clearly from those who presented it appears that lawyers would be beneficial.  If consensus is that attorneys should remain, then we must find a way to assure students without means to hire counsel have adequate representation.

K. Rourke suggested that an attorney on retainer be provided to defend students without means.

K. Clermont said this was discussed during the summer and ruled out because the university had better uses for its legal resources.

S. Murphy said that had been ruled out because of the cost issue.

J. Mingle said that it seemed excessive to expect the university to pay for a student's defense in a situation where the university already believes they have committed a serious act of misconduct.

A. Cowan asked why not just have the Judicial Codes Counselors replaced with attorneys?

J. Mingle said conversely, why not just have second and third year law students on both sides?

K. Clermont said this is not an all-or-nothing situation, and there's no reason to insist that the university provide "Wall Street" lawyers to defend accused students who have allegedly broken university rules.

M. Hatch said maybe the JCC could make a recommendation of an attorney downtown who could represent the student on a pro bono basis.  Everybody at the meeting last time said that lawyers make the situation better.  He thought Faust Rossi said that taking away lawyers entirely would actually make things much more complicated.

J. Mingle said there are two ways you could go, besides what Faust Rossi endorsed, one of which he isn't discussing now.  The first model: At the last meeting G. Galbraith had said for cases without serious proposed sanctions (suspension or expulsion) the process could be more streamlined.  In those less serious cases, the accused could have a right to a non-speaking counsel.  The second model is: For more serious cases, we could try a "JCC on steroids" where an attorney assists the JCC.  He likes the idea of having law students as involved as possible for the educational value.  Another option that seems to be too drastic here would be to have law students on both sides (prosecuting and defending).

M. Hatch said perhaps all cases with a sanction of suspension or expulsion would be handled with attorneys on both sides, but law students handle all the less serious cases under supervision of the JA.

J. Mingle said his preference and suggestion at the last meeting is that law students both prosecute and defend all misconduct cases, including more serious cases.

A. Cowan said he believed law students could handle most cases, but not all.  If full blown counsel is kept out then it would make sense also to have a less formal evidentiary process for cases where attorneys are kept out.

T. Bruce asked what is missing in the abilities of second and third year law students that would be a concern with the more formal process or in more serious cases?

A. Cowan said the one concern that comes to mind is what John Sclarsic (JCC) had mentioned to him previously.  He had a case where a student came to him as a new assistant JCC in a case that involved a federal investigation with multiple witnesses and hundreds of pieces of witnesses.  The student wanted to know how the Campus Code of Conduct proceeding would affect any related criminal investigation.  John felt he did not know how to begin to answer that question.  It would be illegal to answer that question, and the JCC would be in over his head.

J. Mingle asked what if you limited attorneys to serious cases where there is a criminal charge?

M. Hatch asked what J. Mingle meant by criminal charge?

J. Mingle said they should flesh that out.

M. Hatch said instead of criminal charge, he would find it better to use the possibility of suspension or expulsion.

J. Mingle said he was suggesting a criminal charge, because A. Cowan was describing a situation where a JCC is "in over his head" because criminal charges are involved.

T. Bruce asked if a public defender could defend a student in the university process?

A. Cowan said no, because they are paid and required only to represent the accused in the court by which they are appointed.  Based on the discussion last week, he does not understand what is motivating the removal of attorneys, because they were not viewed as a problem in and of themselves.

S. Murphy said by virtue of this being a campus code we might decide to continue with full and active participation counsel, but there are questions about why we have this system when other disciplinary processes can work without full and active participation of counsel.  Also, we have had some concerns about how to deal with many situations where the formality of the current system makes adjudication impossible, where the chair is not able to control the process.  Mary Beth Grant has described situations where she is in the odd role of representing both the university and the victim.  She likes the idea of figuring out where full and active participation of attorneys is useful and where a less complex process could be put in place.

K. Clermont said that all who served as board chairs thought that the complexity of the process was not a problem.  The cumbersome process encourages most of the accused to settle early.  A streamlined process might result in more cases going to hearing.  No situations have been presented where the chair has lost control of the process.

S. Murphy said the process around the videotaping case resulted in extreme trauma for the victim and trauma for the individual who turned in the evidence.  The case resulted in the victim having to take a leave and the individual who turned in evidence nearly leaving as well.  That sticks out as an instance where the process did not work in the minds of some.  The accused's attorneys were part of the problem there.

K. Clermont said that he does not feel a system that basically works should be thrown out because of a single bad experience.  It would be like overhauling the criminal justice system because OJ Simpson got off the hook.

J. Mingle said that B. Chabot, for instance, said that there were times when lawyers were not helpful.  He also said he felt the JCC's were very competent including in sexual assault cases.

M. Hatch said he understood B. Chabot to be saying that lawyers were helpful in some circumstances and not helpful in others.   He asked if K. Clermont felt eliminating complex process when less serious sanctions are involved was unreasonable?

K. Clermont said no, but also it would be of limited usefulness since in most of the less serious cases the accused settles without playing through the comprehensive process.  He said B. Chabot was clear that he felt comfortable running the system, even though he was not an attorney, and that he felt the system should essentially be left as it is.

K. Rourke said they are back to the original question of whether for serious cases a lawyer should represent the accused?

A. Cowan said he liked M. Hatch's idea of establishing a pro bono list of attorneys who would defend the accused.

J. Mingle said he is not convinced at all that third year law students with supervision and training cannot handle the cases.  In serious cases, they would need assistance of counsel who could be non-speaking at the table.

K. Clermont said he doesn't understand how eliminating an attorney JA will meet J. Mingle's stated objective of more sanctions for misconduct than what is currently achieved.

J. Mingle said he believes students could carry out the process competently.  Entirely student-run systems, such as at the University of Virginia, actually tend to deliver harsher sanctions than mixed faculty, staff, and student systems.

A. Cowan said he does not question that third year law students could handle most cases or that the system is unique.  Rather, the system is unique in a good way.  Most of the hearing board chairs were of an opinion that lawyers help the system.  If your goal is to ratchet down the complexity and formality, then removing the lawyers is not the place to start.

S. Murphy said she would understand providing full counsel representation for serious cases, but for less serious cases to think about involving law students in prosecution of less serious cases.  She thinks there is something between the least and the most serious cases, where it is important to keep the current system, but to leave out full participation of counsel.  The group should explore the possibility of having law students on both sides of cases in that middle area, where professional counsel could be present but not actively participating on both sides.

A. Cowan said he thought this was a great idea.

M. Hatch said if suspension or expulsion is kept to the same process, he thinks all other offenses could be handled by law students on both sides.  He  would feel more comfortable having law students involved for all offenses below suspension and expulsion, not just a middle area because of concern for complexity of the process.

T. Bruce asked for clarification that the proposal is for law students to represent both sides for less serious cases and to involve attorneys only when a serious sanction such as suspension or expulsion is proposed.

K. Clermont asked if there was any reason the JA could not hire law students to assist in prosecution under the code as it is currently approved?

S. Murphy said she did not think there was anything in the code preventing the JA from hiring law students to assist.

A. Cowan said instead of the CJC drawing a line where attorneys are not needed, what if the JA were given latitude and a small budget to hire law students to prosecute the lesser offenses?

M. Hatch said he thought this was interesting, especially right now given that the associate JA is moving to a different office.  Perhaps instead of hiring another attorney to that position the university could hire several law student assistants.

K. Rourke asked what the group felt about creating parallel offices for the JCC and JA, each presided over by a full time lawyer?  That way both sides have lawyers in serious cases.

M. Hatch said we should go around the room to see if that suggestion can even fly, because we shouldn't discuss if it's not possible.  It seems that hiring more lawyers, especially counsel for the accused, is not feasible in terms of budgeting or compatible with the goal of making the system less complex.

S. Murphy said that she finds the approach of involving more law students rather than attorneys appealing because it has a potential educational benefit.

M. Hatch said he agrees and he asked if the group could take a vote on a proposal that in less serious cases attorneys are not involved.

S. Murphy said that in her October 14 version of the code Article III, paragraph b.1 you could draw a line requiring counsel in cases where suspension or expulsion are involved.

K. Clermont said he thought M. Hatch was asking whether the code could encourage the JA to involve law students in prosecution.

J. Mingle said another way to capture it would be to say that a speaking counsel can only be provided in cases where suspension or expulsion is proposed.

K. Rourke asked, in cases of serious sanctions lawyers would be allowed to participate fully, but in lesser cases speaking counsel would not be allowed but JA could incorporate law students into the prosecution.

K. Clermont said those two proposals are independent.

M. Hatch suggested that the group vote on each proposal.

T. Bruce asked whether a vote was necessary, because there was consensus.

A. Cowan said he was confused, because he supported the involvement of law students in prosecution, but did not support the removal of right to hired counsel in less serious cases and did not think that was what they had been discussing.  If a student wishes to hire a lawyer for a bicycle-riding case, he should be allowed to do so.

K. Clermont said everyone who has been involved has said attorneys are not needed for less serious cases, but few choose to involve attorneys for a lesser offense in current system.  He believes that the problem is imagined, and worries that eliminating right to counsel in some cases may have unintended consequences such as increased burden on JCCs.  None of the testimony said that presence of attorneys was commonplace or significant issues in lesser cases.

M. Hatch said he thought on multiple occasion the hearing board chairs had said they do not feel attorneys need to be involved in less serious cases.

K. Clermont said he is concerned that providing a less intimidating, more informal hearing process might lead more students to request hearings for less serious offenses where they previously would have settled with the JA.

J. Mingle said he could picture the JA giving a student a choice between a formal hearing with the possibility of a serious sanction and an informal proceeding with the possibility of a less severe penalty.

K. Clermont said the student will then ask why the JA is proposing suspension for riding a bicycle in a dismount zone.

J. Mingle said it would be more like the JA proposing a certain amount of community service, and the student having a choice between accepting that penalty or taking chances with a hearing board that might impose a greater penalty [in terms of hours of community service and such as opposed to suspension or expulsion].

M. Hatch said he feels that actually could engage people more in the adjudicatory process.

K. Clermont said it could lead to a lot more hearings, and he feels this is to deal with imagined problems.  If attorneys are removed from the hearings, then why not also remove them from the preliminary meetings between the accused and the JA [that occur before the hearings]?

S. Murphy said that if counsel was removed from the preliminary meeting, students might opt for a hearing so there is a stage where counsel is able to participate.  Counsel should be able to participate in the preliminary meeting.  She wanted to make sure that the group is only discussing the role of counsel in the hearings.

J. Mingle said as an unintended consequence you might silence attorneys in the more informal hearings.  He does not personally care if attorneys speak in a preliminary meeting.  While in other disciplinary proceedings it is expected that the investigator can demand the accused not use a speaking counsel, in this process it would be too dramatic a shift [to eliminate speaking counsel].

A. Cowan said he thinks it is a bizarre result if you allow people to have a wide variety of representatives, but not attorneys.  This was the concern Faust Rossi shared at the last meeting.

J. Mingle said Faust Rossi was concerned about a specific case where the prosecutor was an anthropology professor with no legal training.  That professor was very concerned about symmetry in confronting an a seasoned attorney who was representing the accused.  In Campus Code process, you cannot have attorney represent you in a speaking role except in serious cases.

K. Clermont said there are two proposals: one allows anyone who is not a practicing attorney to be a speaking representative of the accused, the other allows only the JCC to represent the accused in a speaking role.

J. Mingle said he liked having the JCC represent the accused [the latter model].

K. Clermont said the code, as written, provides for only one representative.  Therefore the accused could not hire an attorney as a backup representative for the JCC.

K. Rourke said she agreed with the proposal of suspension or expulsion as the line where speaking counsel should be permitted in hearings.

M. Hatch asked if the group was in agreement about this proposal?

A. Cowan said no, because he sees the proposal as a major change in response to an unsubstantiated issue.  He agrees that the line for serious versus less serious offenses is properly drawn [at sanctions of suspension or expulsion], but does not agree that there is an adequate basis for drawing the line at all.

K. Clermont said he actually finds drawing the line harmful, because it is going against the community which voiced strong support for a right to counsel.

J. Mingle asked whether it has been posed to the community such that the extent of the limitation of right to counsel was understood?  He believed the community would accept the proposal if it understood that speaking counsel would be prohibited only when less serious penalties were proposed.

M. Hatch said he's not sure that these situations are what the community had in mind, and if it was posed to them as posed here that there would be community support.  If a student is accused of underage drinking, he thinks most members of the community would find a right to counsel in that situation a bit heavy.

J. Mingle said this is a compromise.  The President does not want attorneys to be involved at all, we do not agree fully.  We are providing an informal process for less serious offenses and retaining the more legalistic process for serious sanctions.

M. Hatch said in that direction he would also like to move on to the standard of evidence.  The community has expressed strong support for clear and convincing, and he is quite sure the UA would only approve clear and convincing.

A. Cowan said the hearing board chairs suggested that the standard of evidence does not have much affect on decisions anyway, and he believes that clear and convincing is the only standard the community will find palatable.

J. Mingle said he believes there is a silent majority in the community that would support the preponderance standard, which is used throughout civil jurisprudence.  He would support clear and convincing standard.

M. Hatch said he would like to bundle the compromises as a package, because that would enhance the likelihood of reaching a resolution.  The remaining issue is presidential review.  He does not see where the problem is with the current system [where hearing and review boards have the final decision about sanctions].

J. Mingle said the issue is accountability.  The President has absolutely no role in the current system in reviewing serious misconduct under the code even though he is institutionally responsible for the decision.

M. Hatch asked if this was a symbolic concern?

J. Mingle said this is not just a symbolic concern; it is a fiduciary concern.

K. Rourke asked whether the proposal of a Presidential appeal [where the President appeals a decision for reconsideration by the hearing board] was adequate?

J. Mingle said no, that it was anomalous that the individual charged with responsibility for conduct on campus should not have ultimate authority over that process.

M. Hatch said this is a community code.  If the President had responsibility for every act of misconduct on campus, he wouldn't be able to work effectively.

J. Mingle said imagine there is a serious case and the President is brought to task on the issue.  The President has to defend any action taken.  If the hearing board finds a serious act occurred but imposes a weak sanction, how can the President be expected to defend that?  Those who made the decision about the sanction are not accountable for that decision and do not have to explain it.

M. Hatch said he feels like this hypothetical is a problem in search of solution.  He cannot imagine a hearing board imposing a weak sanction in a serious case, such as Virginia Tech.  He asked if J. Mingle was concerned that in a hypothetical case like the Poffenberger incident [where an inebriated undergraduate student stabbed a visiting student after a verbal altercation] that an inadequate sanction would be proposed?

J. Mingle said yes, what if the hearing board decided there was a mitigating circumstance because it felt he was provoked and he should only get probation.  This is the situation in the 52% of cases the JA brings to hearing boards that are overturned.  He offered as a compromise that the President, on appeal from either the accused or the JA, could impose a weaker or stronger sanction, but would not second-guess the facts or decision of guilt or innocence.

K. Clermont said this would result in a system where the President could urge the JA to appeal because he has the hammer ready.  The process is provided to protect against this sort of thing.

T. Bruce said he has a major problem with defining structures based on mistrust.

K. Clermont said he has a major problem with defining structures based on trust.

A. Cowan said it's not realistic to expect the Judicial Administrator will not appeal cases to the President, when the President wants them to be appealed.

J. Mingle said this would be analogous to the University Counsel calling the JCC to suggest an appeal to the President out of concern that the hearing board sanction for an accused student is so severe that it threatens to make the university liable for a lawsuit.  The JCC would probably say thank-you, but I'll make a judgment.  It's pretty cynical to believe the President will intervene in these cases based on hearsay in the press.

M. Hatch said he heard of a case where the JA was loathe to take an action that the administration wished to pursue and prosecuted beyond what the JA personally thought or believed the community thought was appropriate because of administrative pressure.

K. Clermont said that these are the sorts of situations for which process is important.

M. Hatch said the idea of process has signing statements and some things we do not like.  He does not think this rises to the level of a signing statement.  He thinks it is a medium level that recognizes that the President has delegated authority.  He thinks it is also important for the President and the legal office to recognize that delegated means the UA has the responsibility to do something and it is not advisory until it is taken away.  That is something he is a stickler on.  In serious cases, he thinks it is important to recognize the delegation.

K. Clermont said it is a joke to have a judicial process where the final review is by an interested party.

J. Mingle asked if it was a joke for every other disciplinary process at the university where the President or Provost has the final decision?

K. Clermont said no.

J. Mingle said if you look at just about any other process involving discipline for faculty and academic integrity, you find that the administrator making the decision give great weight to the findings and recommendations of the hearing panel.

K. Clermont said joke was a strong word.  It would be more accurate to characterize it as a totally different system.

J. Mingle said he might agree that the system was greatly changed in character if the President could overturn findings of fact, but here the only question is about appropriateness of sanctions.  Furthermore, this process provides symmetry because the sanction can be appealed in either direction with either the JCC or the JA making an appeal that a sanction is so severe that it harms the institutional interest.

K. Clermont said the President is not requesting this authority to lower penalties.  This is to up the penalties.

T. Bruce said once you put it out there, both sides will use the appeal ability and we [advocating stronger sanctions for serious offenses] will have to eat our words.

K. Clermont said you could do this in the public institutions too, allowing the President reverse sanctions imposed by the courts.

M. Hatch said in public institutions there is a supreme court to appeal to, no analogous institution exists at Cornell [or in other private institutions].

K. Rourke said government is very different from the university.

K. Clermont said that is his is point, that the proposed system [with presidential review] is very different system the current system, and this is not what the community asked for.

A. Cowan asked if there was any possibility the UA would support this if the CJC supported it.

M. Hatch said he was a little surprised by one item the UA rejected, but he thinks they might accept this as part of a package.

A. Cowan said he imagines the UA more easily approving the compromise on attorneys than a compromise on presidential review.

M. Hatch said he thinks that this will be approved if limited only to serious sanctions.  The UA is concerned about “double jeopardy” - prosecution for an offense through the campus system and criminal system.

A. Cowan asked if there was concern that a hearing board would decline to find the accused guilty if even if it believed the person was responsible for misconduct out of fear of that the President would impose to harsh a penalty?

J. Mingle said if he were chair, he would urge the board to convict and explain its rationale for a relatively weak sanction.  

K. Clermont said A. Cowan was expressing concern about unintended impact of taking the authority over sanctions out of the hearing and review boards' hands.

M. Hatch said if the process ever was corrupted to that point, he would hope the CJC and UA would act quickly to address the problem.  In this situation he does not see that as a likely outcome.  Likewise if it turned out the JA was continually appealing to the President, that would also be symptomatic of an issue that CJC and UA would have to address.  The expectation is that this would be exercised sparingly.

J. Mingle said he agreed, and if the JA had to appeal often it would suggest the JA was failing to persuade the hearing and review boards of the merits of proposed sanctions.

K. Rourke said she thinks this is close enough to a compromise that it should be taken forward.

K. Clermont said he does not think the President would ever agree to have this authority taken away once given by the UA.

M. Hatch said he disagreed.

K. Clermont said there is no empirical support for the problem this change is addressing, and he believes this approach is throwing out the current system.

M. Hatch said there's still 99% plus delegation of decision-making in this system.

S. Murphy said she does not understand why K. Clermont thinks this is undermining the system.  For some small number of cases where there is serious violence or misconduct that threatens vital interests of the university, the President is in charge and should be responsible.  How does that threaten the university?

K. Clermont said there is nothing irrational about that, but we have a judicial system right now with all kinds of process rights.  We have no idea how the President goes about deciding [on the sanction], except that he knows better than the process that unfolded before.  It's not the American, judicial or legal way.

K. Rourke said it is the corporate way.

K. Clermont said it is the corporate way and Barbara Krause way.

A. Cowan said that it is a community-based system right now, and that is why the President has delegated authority.

T. Bruce said you cannot assume that the President has no role in this system.  At some level you're creating a process based on the assumption that the President is corrupt and will make the wrong decision.  You have to find a proper role for him in the process that is respectful of his responsibilities.  Under these circumstances I would say to the President that he should pull back his authority, because the UA felt the President could not make the right decisions.  I think the community would be appalled by that approach.

K. Clermont felt this mischaracterized his opinion.  You have to build a system that has checks and balances.

T. Bruce said you have to reconnect it [to the President who is ultimately accountable for it].

S. Murphy asked if anyone could review the decision of the review board?

K. Clermont said no, the President has given them final say in the current system.

J. Mingle says this gets back to the fundamental issue of accountability.  The presidential review [of sanctions] brings system a little more into alignment.  The Board of Trustees is very concerned about accountability, and he does not feel he can defend the current system as providing enough accountability to protect the institutional interests.  The proposed change is very modest, the minimum that meets the accountability obligations of the university.

S. Murphy said the irony she finds in this situation is that if the administration is concerned about the safety or health and safety university it can exercise an involuntary leave policy completely removed from the campus judicial process.

K. Clermont said this is where the parallel process for the President to act in cases of grave misconduct could fit in.

M. Hatch said he is willing to accept this compromise, if  exercise of review is limited to situations of violence.   The UA would support this change well if focus was on violence and serious disruption of educational environment was left out, because educational environment is a slippery slope.

S. Murphy asked if there was enough agreement to move these changes to the CJC?

A. Cowan said he might not vote for it, but he would bring it back for discussion.

J. Mingle asked A. Cowan where he is on the whole package, with the notion that the whole subcommittee could support the entire package: Use the current process for serious sanctions (suspension and expulsion) and a less formal process with no speaking counsel and the possibility of law student prosecutor for less serious sanctions.  Keep clear and convincing as the standard of evidence.  Allow President to review appeals of sanctions by JCC or JA for violence or threats of violence (but not disruptions of educational environment)?

K. Clermont asked why there had to be compromise.  If the committee has found that there is no problem with counsel, why should we compromise?  Is it not our responsibility to report to the President where we disagree?

T. Bruce said they were trying to come together here.

K. Clermont said there is no clarity on what the process is for the Presidential review.  There is no clarity on what basis the President will make decisions, what evidence or testimony he will consider.  His problem is the black box at the top of the process.

M. Hatch said the intent here is to have an appeal process.

S. Murphy said when push comes to shove and we are asked what we thought, we'll say we thought this was the best compromise, but we did not take a vote.

A. Cowan said this may be the best compromise we can get.  He could approve it if there were a provision that the President would explain his decision and reasoning in writing if he decides to approve a different sanction from that adopted by the hearing and review boards.

S. Murphy said she agreed with the suggestion, and this would address the black box concern.

T. Bruce said he would prefer this because it would give him an explanation to bring to the community.

K. Clermont said he would draft language implementing the rough consensus, including A. Cowan’s suggestion about a written explanation from the President for any change to sanctions made on appeal of the JCC or JA.

M. Hatch said UA was adamant about not proceeding while criminal charges are proceeding.

J. Mingle asked that discussion of that issue be brought to the full CJC.

Meeting was adjourned at 6:42pm.

Respectfully submitted,

Ari Epstein

